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Dear Directox
hter of recent date Mein you ask

p€ion 15 of “An Act to provide for,

g the privilege tax on mobile hoknés

license and regulate mobile homes and mobile home parks and
to repeal an Act named herein.” Ill., Rev. Stat., 1971, ch.

111 1/2, par. 725. [hereinafter referred to as section 15].
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gince I first received your laetter, I have re-
ceived other requests for opinions pertaining to section 15.
One of these opinions questioned the constitutionality of
- section 15, It is my opinion that section 15 is unconsti-
tutional and is separable from the remainder of the Act.
Therefore, I find it unnecessary to answer the questions you
presented in ymar letter. Section 15 4' provides as follows:

“Mobile homes, in addition to such taxes as -
provided in the ‘'Use Tax Act’ shall be subject
to the following privilege tax only, and to
no other ad valorem tax.

“The owner of each inhabited mobile home shall
pay to the county treasurer of the county in
which such mobile home is located an annual
~tax to be computed in the following manner:
Firstly, the county board of such county shall,
by ordinance, determine a tax rate of not less -
.. than 10 cents and not more than 15 cents; second-

ly. the county treasurer of such county shall
multiply the number of square feet of f£loor
space contained in such mobile home times the
tax rate as get by the county board:; thirdly,
such county treasurer shall enter such sum

in his records as the annual tax of such mobile
home for the privilege of occupying the same."

8ection 16 of the aforementioned Act (Ill. Rev. Stat.,
1971, ch. 111 1/2, par. 726) [hereinafter referred to as
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section 16] provides, in part, as follows:

pax. 736)

"% % * The county treasurer shall distribute

such taxes to the local governments within

the boundaries of which such mobile homes are
located, in the same proportion as the property
taxes collectable for each such government in
the prior year."

[hereinagter referred to as section 26) providea:

“This Act does not apply within the juris-
diction of any home rule unit.*

Because of the effect of section 26 on the operation

of section 15, the privilege tax upon mobile homes applies

~ only outside a home rule unit,

A home rule unit is defined by section 6(a) of

Article VIX of the Illinois Constitution of 1970, as follows:

“A County which has a chief executive officer
elected by the electors of the county and any
municipality which has a population of more
than 25,000 are home rule units. Othexr muni-
cipalities may elect by referendum to beaeme
home rule units. & ® v
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Section 1 of Article VIXI of the Illincis Constitution
of 1970 defines municipalities as followes

“'nunicipalit.i.ea' means cities, villagea and

incorporated towns. ® & &°

-.,mé i.nteréaction of said sections 15 and 26 ‘creates
clags legislation. ohly mobile hma located outside home
rule units are affected by the privilege tax, while mob:l.le

homes locawd ineide hm rule units are subject to the ad

valorem pereonal property tax.

Under section 16 proceeds from the privilege tax
go to those local governments in which the mobile home is
located in the same proportion as ad valorem pmport.y taxes
collectasble for the pricr year. ‘l‘hus. both the 'pxivixege
tax on mobile homes located outside a hoame rule unit and the
personal property tax on mobile homes located ineide home
rule units will, in many cases, g0 t0 support identical local
gcmts. Take, for example, county revenue Vexp;mae& for
county purposes. An owner of a mobile home located, in a
county (cther than Cook) but, outside a home rule unit, will




Honorable Robert J. Lehnhausen - 5.

pay a privilege tax, part of which will go into the county
general fund and be used for county purposes. An owner of

Q mobile m located inside a home rule unit in that same
county wiu pay a personal property tax to the cmty. This,
of course, mem that mra of mobi.le homes J.ocated outside
a home rule unit will pay a different amount toward county
govmt than those located inside a home rule unit. There
is, in short, an inequality of taxation. The inequality is
dramatized by the fact that the privilege tax is based on
square footage and will remain constant throughout the life
of the mobile home. However, personal property tax is based
on assessed valuation, and, thus, the value of the mobile
home will decrease throughout its life.

Whenever legislation limits its applicability to
a certain class of individuals or objects, it must satisfy
the Federal (U.S. Const., Amend. XIV), and State (Ill. conat...
Art. I, sec. 2), constitutional requirements that no person
shall be denied the equal protection of the laws.
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Pirat, let us analyze the class legislation created
by the interaction of sections 15 and 26 in light of the de-
mande of the equal protection clause of the l4th Amendment.
That clause does not prohibit class legislation per ge. (See,
16 Am. Jur. 24, Constitutional Law, sec. 494 (1964)). How-
ever, the particular classification must have a fair and
substantial relation to the object of the legislation. (Royster
Guano Co. v. Virginia, 253 U.S. 412, 415; Louisville Gas &
Electric Co. v. Coleman, 277 U.S. 32, 37; Air-way Electric
W v._Day, 266 U.8. 71, 85; Schlesinger v.
Wisconsin, 270 U.5. 230, 240; Ohio 0il Co. v. Conway, 281
U.S. 146, 160; Allied tores of Ohio, Inc. v. Bowers (1959),
358 U.S. 522.'526-27. 79 8.Ct. 437, 3 L. Bd. 24 480, 484-85;
NMcDougall v. Lueder, 389 Ill. 141, 58 N.E. 24 899,) A classi-
fication cannot be arbitrary or discriminatory. Morey v. Doud,
354 U.S. 457, 1 L. Bd. 24 1485, 77 8.Ct. 1344; see, also,

16 Am. Jur. 24, Constitutional Law, sec. 499 (1964)).

The object or purpose of section 15 is to provide
revenwe for certain local governments, including counties.
There is no rﬁaét‘m that an owner of a2 mobile home located
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| cutside a home rule unit must pay a privilege tax to the
county, while the owner of a mobile home inside a' home rule
unit will pay a different amount in personal property taxes
tovard county government. These two class distinctions are .
arbitrary and bear no reasonsble relation to the object of
~ the law. | |

That the interaction of sections 15 and 26 creates
unreasonable class legislation violative of the Pederal and
State equal protection clauses is further illuminated by the
reasoning of the Illinois Supreme Court in Flynn v. Kuchargki,
45 I1l. 24 211 and Peo;

247 111. 402,

The Supreme Court of Xllinois in Flymn v. Kucharski,
45 111, 24 211, declared that section 36.6 of the Fees and
Salaries Act (Il1, Rev, Stat., 1967, ch. 53, par. 55.6) was
unconstitutional insofar ae it related to the comnission allow-
. ed to township collectors in Cook County on account of tms
| coilected by them,

In Plynn v. Ruchargki, m the plaintiffe ably
pointed out that a person living in a township in Cook County
could pay his taxes, including taxes levied by the county,
to the town collector who would deduct a 2% commission and

send 98% to the county treasury. A person living in the City
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of Chicago had to pay to the county collector and 100% of
his county tax went into the county treas\_xr'y for county sex- |
vices., Thus, one taxpayer by virtue of location in a town-
aship paid 98% of his county tax to support county govexnment
while 2% went to asupport township gmxme’nt. and a person

ii: lch,icago. paid 100% of his- t:a:‘: for county QWMt. |

‘l‘hia method of colloct:l.on. the eompl.aint auaged.
violated tho untformity ptcvj.stom of the Constitution of
umms (Art. 9. secs. 9 and 10 (1870]) and the equal. pro=-
tection clause of t.he United States constitutton. (v.s. |
Const., Amand XiV). The test unaar both of these prwistona
is one o£ reasonableness. (See, Gr g;gg & Co. Ve Stevenson,
42 I11. 24 289; Thorpe v. Mahin, 43 Ill. 24 36, 45.) In other
worda. the pmimlax elaaai.ﬁcamn must bear a :easonable
~ relation to the object of the leglalaum. (Royster Guano
Q. Ve __1_;_9_&_!_3_15 Aupra. ) The distincti.on betweoen claases

cannot be arbitrary or discriminatory. w v. Doud, supra,

~ The court in Flynn v. Kuchareki, gupra, held as

£follows:

“The injustice and lack of constitutional uni-
formity would be no different under a legisla-
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t.iw scheme of tax collection which required
taxpayers in that part of Cook County outsids
of the city of Chicago to pay their taxes to
the county collector, who would deduct a com-
mission and pay it into the county treasury,
vhile taxpayers within the city of Chicago
were permitted to pay their taxes to a city
collector vho would deduct a commission from
taxss levied on & county-wide basis, and place
it in the city treasury. And the fact that
‘without such a fund' the city would de com-
pelled to levy and collect taxes from city
residents ‘in additien to those they now pay,’
would not justify such a violation of the
constitutional zequ!.mat of mgmey o£
bmtiﬁn. 800. M QOE s & l A
v. Fox (1910), 247 xu. :
Xde (1915), 267 x1l. 445.°

It is of importance to note that the court cited

' v. Fexx, supra, as authority

for ito holding. Although the Illinois Supreme Court used

section 22 of Article IV of the Illinois Constitution of 1870

as the basis for its holding, the Fox case is important to our
discussion because it deals with the topic of unreasonable clasei-

fication based upon population of local government entities.

v. Fox, gupra,
the Xllinois Supreme Court hud occasion to consider the con-
stitutionality of section 16 of “An Act in regaxrd to roads
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, aaﬂ bzidqes h: eeuatieu unﬂor tmnhip oannimti.on anﬂ to
repaalaal\atanﬂparﬁaofam thereinnmﬂ " (Lawa of
1909, p. 332). Said section 16 provided that taxes levied

- for road and bridge purpem on property within a cuf over
20,000 'ﬁent to the clty treasuxry to use as the city saw £4i7:;
lsssever, cities, ~vulaga§ ér tneotpeuted towns '.under

20,000 hn popnlatm raceived eu).y me-hau of the taxes
eou.acted for road and b:idge puzposee. 'rho taxes t.hey daid
receive were ear-m:ked specifically for road purpoaec. *J,.‘hev
other half of their taxes remained in the hands of the trea-
surer oﬁ the‘ township highway Wuq&ms. Thus, one-

half of the taxes qcuwted franciuzm ina mni.eipauty
of lese than 20,000 were used for the benéfit of all of the
peém.e of the emmahip. ‘l‘axea collected from persons in a
city of 2o.ooo'or éom were turned over to the city to use

as it saw fit. The court deelnred the scheme to be uncon-—
stitutional as an mm’aox_iabl.e classification. The court held

as follows:

"It is insisted that the provieo for the pay-
ment of all of said tax only to cities of
20,000 population or upward is unconatitutional
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as clasa legislation, and that it violates
the constitutional prohibition against the
passage of any local or special law granting
to any corporation, association or individual
any special or exclusive privilege or immunity.
In our opinion the cbjection is well taken.
¥e are unable to see any reasonable basis for
the classification made by said proviso. The
legislature may classify cities and enact laws
‘applieable to such cities accoxding to their
‘classification, but the classification cannot
be an arbitrary one. There must be some reason
~ for the classification, based upon differences
in circumstances or condition that will justify
~4t. What reason, within the meaning of the
rule, can there be for directing that where a
city has 20,000 inhabitants or upwards all the
tax levied and collected under sections 13 and
.14 shall be paid into its treasury for city
purposes, but as to cities having a population
of 19,900, ox any number less than 20,000, eonly
one-half of gaid tax shall be paid to the city
treasurer, and that to be appropriated to the
inprovement of roads, streete and bridges either
within or without the city, village or town
and within the township, under the direction
of the corporate autharities of the village,
town or city? It asecems plain the claesifica-
tion is arbitrary and is based upon no reason-
able difference between cities sought to be
favored and cities denied the benefits of the
provision. Again, it is an wnauthorized dis-
crimination in favor of cities against villages
and towns having an equal or greatexr population.
An incorporated village or town which has at-
tained a population of 20,000 or upwards is
charged with the burden of maintamiag ite
streets, alleys and bridges just the same as
a city that has attained that population, and
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4% the legiclature has authority to grant a
city the right to recaive and control the ex-
penditure of 211 the tax levied and collected
under sections laandepmpertyMthin its
- limits, we gsee no reason vhy the same privilege
 ghould not be granted a village or town under
1ike circumstances and similarly situated.”

| I am of the opini.mi that the tax imposed undexr
section 15 is violative of ttw equal protection dla_usie af |
the 14th amendment of the United ‘States Constitution and
section 2, Article I of the Illinois Constitution of 1970.
The next question is whether the entire Act is unconstitu-
tional, which is in turn dependent upon whether section 15
is separable £rom the remainder of the Act. The Act contains
a severability clause., (See, Ill. Rev. Stat., 1971, ch. 111 1/2,
par, 734). The rule with regard to severability is as fol-
lowas | | "
:"xf wvhat remains after the invalid mﬁm ie
" gtricken is complete in itself and capable of
being executed wholly independene of that which
is rejected, the invalid portion does not render
the entire section unconstitutional unless it
can be said that the General Assembly would

not have passed the statute with the invalid
portion eliminated."

v, y_;_;m, 20 711, 24 s68, 582.
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:L'n ny apinion it cmt be said that the remainder

| esuuemmummxxavemmmawthemzumw '
if section 15 had been eliminated. 'mmrefwe. mtten 15 is
.sapaxable. It would fuxther appeax - that sscti.an 16 and 17

are no longer operative si_:'xeg they implement the tax provic-a
iz section 15.

'rhexe are mrm mms iax hol.di.ng mation 15
mwm. 4 hava diaaqreed with the Illinoie Supreme Ceurc'a

DIMDANY V.m 49 111,
26137.andhmundextakmanamea1mthov. s.sw

deci.s.ton in

Court. nmm, the Illinois eourt's decigion in that case

is the law in t!m State of n.limi.a until it is ::evetued or

m:hamua chmad 'i'hemfam. prm to the effective date

of ne:mlon 15 (sapi:awbaz 8, 1971) the:e exiated a persanal
property tax om mobile homes. It is the mandate of section

5(c), Article IX, Illinois Constitution of 1970, that persomal

propexty taxes aboliahed after Ja.mxary 2, 1971, ba concmently

xenlaced hy atat:ewide taxes. ‘ Saié seﬁﬁcm 5(c) reads, in

paxt, as follml
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"(c) On or before January 1, 1979, the General
Assezbly by law shall abolish all ad valorem
personal proparty taxes and concurrently there-
with and thereafter shall replace all revenue
lost by units of local government and school
districts as a result of the abolition of ad
valorem personal property taxes subsequent to
January 2, 1971. Such revenue shall be replaced
by imposing statewide taxes, other than ad
valorem taxes on real estate, solely on those
classes relioved of the burden of paying ad
valorem parsonal property taxes because of the
abolition of such taxes subsequent to January
2, 1971, % & av

Since the privilege tax provided by section 15 does

not apply to home rule units, it is not a statewide tax and

is thexefoﬁe unconstitutional.

In addition, a substantial constitutional question
exigts with regard to the title of the legislation herae in
~ question. The title was quoted earlier but bears repeating .
at this times |
*An Act to provide for, license and regulate
mbuehmeanﬂmbuehmm:umw
repeal an act named herein,®

Ill. Rev. Stat., 1971,
ch, 111 1/2, par. 711, et geq.
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Section 15 imposes a privilege tax in lieu of all
other ad valorem taxes, The subject matter of section 15 is
not included in the title of the act, which includes only the
ucenaing'aud :egumﬁng of mobile homes and mebile home paiks.
 The tax provided in section 15 by ite own terms is not a
licensing fee. Any fee imposed under the authority to license
must reasonably provide only an amount sufficient to finance
t.hqm of inspection and issuance of a license. (Concrete
Contractors v. LaGrange Park, 14 Ill. 24 65 "
Paisbank, 222 Ill. 578; Clark v. Paul Gray, Inc., 306 U.5. 583,
594), The power to license as a regulatory measure does not
include the power to license for revenue purposes. (Lamere

v. City of Chicage, 391 Ill. 552, 563). The power to regulate
does not include the power to impose a revenue tax. (Lgmere
v. Gity of chicage, 391 Ill. 552: Aberdeen-Franklin Cg
v. Chicago, 315 T1l. 99 3G Pistillery Corp. v.

m (CCA cal. 1941), 116 P. 24 143; mw v. Comxs.,
42 B.J.L. (13 Vroom) » 364, 367)., The gubject matter of section

15, therefere, is not included in the title, The Illimois Con-
stitution of 1870 required that all bills be confined to cae
subject and that the subject be expressed in the title. '.Ehe
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latter roquirement was intentionally omitt’ea‘ from the 1976
Consgtitution. (See, 6th Ill. const.'cen..uaj. Rep., Leg.
Arg._ Comm., pp. 86-87.) Section 15 does not violate the

new Constitution in this regard but it does violate the

old Constitution which states that "# ® # po act hereatter
passed shall embrace more than one subject, and that shall

be expreased in the title, ¢ * *¢ (131, met.. Art. IV,
see. 13 {1870]). Since the act here in question was “"passed®
priocr to July 1, 1971, vhile the 1870 Constitution was in
effect, section 15 was a nullity and was void (Highway Comrs.
253 111, 164, 176; Hannigen v. Chicago Motor
Coach Company, 348 Ill. App. 473, 479) at the time of passage
and was not revived by the termination of the old Constitution

Y. B ‘;..L‘x‘-’L Ji1

or the effectiveness of the new on July 1, 1971. People ex
zel. Hanrahan v. Caliendo, 50 Xll. 24 72, 76.

In conclusion, I am of the opinion that section 135
"of "An Act to provide for, license and regulate mobile homes
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and mobile home parks and to repeal an Act named herein," is
unconstitutional and is separable from the remainder of the

Act.

véx;r truly yours,

ATTORNEY GENERAL




